
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world byJSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.istor.org/participate-istor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



COMMENT. 381 

had been exceeded only twice in previous years, he leaves it with a 
faculty of ten professors, three assistant professors and one in- 
structor, and an enrollment of 250 students, besides nearly ninety 
academic seniors electing courses in law. In 1871, there were but 
two classes. Since then the undergraduate course has been pro- 
longed to three years, with a corresponding increase in the instruc- 
tion given, and a graduate course of one or two years more — the 
first established at any American or English law school — which for 
more than a quarter of a century has been training men in juris- 
prudence in the largest sense and furnishing well-equipped teachers 
in this and other law schools. We extend to him our sincere con- 
gratulations on these great advances in legal education at Yale, in 
which he has had so large a share, and are glad to feel assured that 
his interest in the school will continue unabated. 

Resolved, That the Acting Dean be requested to send to Professor 
Wayland a copy of this minute. 



COMMENT. 

THE USE OF ORAL WILLS IN CONNECTICUT. 

Oral or nuncupative wills were used in Connecticut from the 
settlement of the colony until as late as 1725' and perhaps later. 
Although there was nothing in our statute law until 1821 to prevent 
their use, they have been obsolete so long that they are nearly, if 
not quite, forgotten. Thus, the Supreme Court says in Stone's 
Appeal, 74 Conn. 301, 303 : 

"Prior to the Revision of 1821, it does not appear that 
any express statutory provision existed requiring all wills 
to be in writing; but from clear implication from the 
statutes prior to that time relating to devises of real estate, 
wills containing such devises were required to be in writing, 
just as they were in England. Although it does not appear 
that prior to the Revision of 1821 any statutory provision 
existed expressly, or by clear impUcation, requiring wills 
of personality to be in writing, yet the legislation of that 
period in reference to estates, executors, probate courts, 
and proof of wills, seems to proceed from the fact that 
written wills alone were used cind proved. It is true that 
Judge Swift in his "System" (Vol. I, p. 420), published 
in 1795, gives the substance of what Blackstone says about 
nuncupative wills, as one of the common-law forms of 
testamentary disposition; but it does not follow from this 
that such wills were ever used and proved in this State. 
We are not aware that unwritten wills have ever been 
used or probated in this State, although it may have been 

* See will of Abigail Bishop, New Haven Probate Records, Vol. 5, pp. 
25S-6. 
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done. In the case of Card v. Grinman, 5 Conn. 164, 166, 
counsel for the appellees, in their brief, say : 'The earliest 
Records of the Colony show that written wills were in 
constant use, and there is not a suggestion in all our 
juridical history that there could be a valid will without 
writing.' " 
In the first volume of the transcript of the Connecticut Colonial 
Records are found three nuncupative wills. ' 

An examination of two parts of the first volume of the records of 
the New Haven Probate District shows that, during the period it 
covers (1647-1687), thirty-two oral wills were probated. The 
word will is here used to include all declarations as to the disposition 
of property after death, which were given effect. 

Those in part I are : Anthony Tompson, p. 33 ; Mathew Wood, 
p. 50; Henry Pecke, p. 51; Anthony Tompson, p. 55; Richard 
Mansfield, p. 56; Tho Mitchell, p. 90; Thomas Jeffrie, p. 102; 
William Potter, p. 118; Thomas Lampson, p. 130; Mathew Moul- 
throp, p. 143; Thomas Morris, p. 159; Mrs. Leete, p. 163; Thomas 
Holt, p. 173; Elizabeth Rose, p. 176; Thomas Yale, p. 198; Nathan 
Wheplye, p. 213. 

In part II: Daniel Munne, p. 6; Joseph Northrop, p. 15 (codi- 
cil) ; Bryan Rossiter, p. 31 ; Sarah Whiteman, p. 38; John Scranton, 
p. 41 ; Ann Tapp, p. 50; John Rickman, p. 59; Henry Cole, p. 60; 
John Fowler, p. 66 (codicil); Bristow, p. yj; Thomas Sanford 
(codicil) p. 98; George Hubbard, p. 97 (codicil) ; Elizabeth Evatts, 
p. 98; John Kingsnorth, p. 99; Job Everett, p. 118. 

The entries as to the probate of wills in the New Haven Colonial 
Records show two sorts of phraseology, e. g. : 

"The last will and testam't of Edwa: Wigglesworth, 
late of Newhaven deceased, was presented to ye court, 
made the 12th day of July, 1653, confirmed by his owne 
hand and seale, and witnessed by Mr. John Davenport, Mr. 
William Hooke, and M. Mathew Gilbert."' 

"The last will and testam't of Henry Peck, late of 

Newhauen deceased, was presented to the court, made the 

30th of October, 165 1, witnessed by William Pecke, Jno. 

Moss, and Sam: Whitehead vpon their oath, at a court 

held at Newhauen, the 2nd day of May, 1654.'" 

The first is always used of written wills. In most, if not all, 

cases where the latter is used, the will is wholly unwritten or is 

unsigned. 

The court, in those days, exercised supreme power, both legis- 
lative and judicial, and, to a large extent, settled estates as it thought 
just, unhampered by statute or common-law. 

The following show how great these powers were. 

1 Those of William Spencer, p. 449; Tho. Scott, p. 453; and Ed. Chalk- 
well, p. 492. 

'New Haven Colonial Records, Vol. II, p. 90. 
^ New Haven Colonial Records, Vol. II, p. 91. 
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"This court understanding that those concerned about 
ye estate of Mr. Thomas Yale' late of New Haven de- 
ceased (yt is the widow and children) were not come to 
any agreement among themselves as to distribution as they 
were formerly advised by the court and now moving ye 
court for an issue, the said court laboring much with ye 
said partyes to bring them to a loveing complyance, but 
not prevaileing, came to this conclusion as followeth; 
viz: That whereas Mr. Thomas Yale late of Newhaven 
deceased in his life time and a few years before his death 
declared his mind in part about his estate, what his in- 
tendm'ts were for the dispose thereof, both with respect to 
his wife, eldest son and other children as by testimonyes 
given unto ye court doth and may approve ; yet noe written 
will being made, the court haveing respect to ye last de- 
clared mind of ye said deceased, and haveing considered ye 
whole of the case as it now stands that ye widdow may 
bee comfortably and honorably provided for and ye love 
and peace may be continued in ye family and among ye 
children, doe order as followeth:" * * * 

"And the court doe advise all ye relations concerned to 
acquiese in this distribution and to live together in love 
and peace with good correspondence for mutual helpfulness 
and all to promote the comfort and content of their aged 
mother." * 

"A writing p'rsented for ye last will & testam' of 
Serg't Tho. Jeffrie late of Newhaven, deceased, but wanting 
due form & date, and it being alsoe ill pened & spel'd & 
thereby found difficult to reade, could not be legally proued, 
yet being written (with his owne hand) & subscribed (as 
was conceiued & vpon oath attested by. Leiftenn't John 
Nash to containe ye last will of ye deceased (to ye best of 
his knowledge) according to ye true meaning of it, which in 
a writing deliuered in is by him expressed, it was ordered 
y't accordingly ye estate of ye deceased shalbe disposed of. 
Prooued in court at Newhauen, Decemb. 3d, 1661"' 
See also the entry as to the estate of Theophilus Eaton.* 
Although this plenary power may explain the probate of some 
wills, the larger number of oral wills were probated without com- 
ment and apparently as a matter of course, thus showing that 
nuncupative wills must have had a recognized place in Connecticut 
Colonial jurisprudence. 

A good example of a nuncupative will is the following:' 

"The last will and testament of Anthony Tompson, 

late of New Haven deceased, made the 26th of December, 

1654^ 

1 Uncle of Elihu Yale. 

*New Haven Probate Records, Vol. i, pp. 198-9. 
«New Haven Colonial Records, Vol. II, p. 446. 
*New Haven Colonial Records, Vol. II, p. 258. 
•New Haven Probate Records, Vol. I, p. 55. 
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Anthony Tompson of New Haven, being sick at Mil- 
ford, declared his will touching his outward estate upon 
the six and twenty day of Decembr, in the yeare one 
Thousand six hundred and fifty-foure, as follows, vs. first, 
he gave all his Lands unto his Brother, John Tompson: 
also he gives a cow to his Eldest Sister, his father's daugh- 
ter by his own Mother ; also he gave unto his Three sisters, 
the daughters of his father by his Mother-in-law Goodwife 
Camp Twenty shillings a piece, and to his Mother-in-Law 
herselfe forty shillings. The rest of his estate, in what 
goods or chattells so-ever it be, he gave them unto his 
Brother John Tompson, appointing him to be executor. 

Witness of this being declared in the presence of ye 
Executor, John Prudden. Afterwards he gave to two 
poore widdows sisters of the church of Newhaven, To wit : 
widow Holbert and widow Wilmot, ten shillings a piece. 

Witness to this is his Mother-in-law." 
This will shows that oral wills were used to pass real estate. 

Harrison Hewitt. 



CHROMO-LITHOGRAPH CIRCUS POSTERS AS SUBJECTS OF COPYRIGHT. 

The Supreme Court of the United States has just passed upon 
the question whether chromo-lithographs are within the protection 
of the copyright law. The Circuit Court of Appeals had decided 
(44 C. C. A. 296) that they were not within the protection of the 
law, and this decision upon appeal was reversed. 

Incidentally the opinion in the case was the first written by Mr. 
Justice Holmes since his elevation to the Supreme bench and has 
elicited no little light comment because of his citing Ruskin and 
discussing art, thus evincing the literary and cultured instincts of 
his illustrious father. However, the case is noteworthy in that it 
carries forward considerably certain principles of the copyright law. 

It has been thought well settled that advertisements possessing 
little or no literary or artistic qualities are not properly subject 
to copyright. Collcmder v. Griff eth, 11 Blatch. (U. S.) 212; Ehret 
V. Pierce, 10 Fed. 553. In the case of Yuenling v. S chile, 12 Fed. 
97, however, it was held that a chromo-lithographic picture used as 
an advertisement was properly a subject of copyright because pos- 
sessing evident artistic merit. The Supreme Court in the case before 
us (Bleistein v. Donaldson Lithographing Co., 23 Sup. Ct. 298), 
insists that originality is the test, and points out that "The least pre- 
tentious picture has more originality in it than directories and the 
like which may be copyrighted." To quote further : "A picture is 
none the less a picture and none the less a subject of copyright that 
it is used for an advertisement. And if pictures may be used to 
advertise soap or the theatre, or monthly magazines, as they are, 
they may be used to advertise a circus." Also, "It would be a 



